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HEFFERNAN INSURANCE BROKERS

A Member of the Heffernan Group
DATE: March 2, 2009
TO: Our Valued Client Partners & Friends
FROM:  HIB Account Team

RE: LEGISLATIVE UPDATE 2009-05
COBRA Premium Subsidy Frequently Asked Questions

We are pleased to bring you duggislative Update 2009-05: COBRA Premium SubsidiFrequently
Asked Questions. Please note, we are providing you this informataanof today. We do expect
additional clarification and guidance but we wantegrovide you with the most up to date informatio
which we have.

In the meantime, we hope you find this informatiaad please, and as usual, if you have any qusstion
contact your HIB Account Team for assistance.

COBRA PREMIUM SUBSIDY
FREQUESNTLY ASKED QUESTIONS

In the last few days we have received numeroustigmssregarding the COBRA premium subsidy
requirements contained in the American Recovery Rethvestment Act of 2009 (ARRA). Although
many of the answers to these questions appeae iadiual text of the new law, some of these questio
can only be answered with any certainty upon pabba of additional official guidance. We expeuat
guidance by mid-March. The purpose of this Memduan is to provide answers drawn from the law
itself. With respect to others we will provide degst answer based on what we krtoday. In these
instances, if necessary, we will publish additian&rmation.

WHICH BUSINESS ORGANIZATIONS ARE SUBJECT TO THE NEW LAW?

1. Federal Law. The law applies generally to all plan sponsoith \yroup health plans subject to
federal COBRA: Employers or organizations withd@@nore employees on a typical business day in
the preceding calendar year.

2. Church Exception. The law does not apply to church plans.

3. State Law. The law applies to all comparable continuatibhealth coverage provisions under state
law. Since California COBRA is applicable to greupith 2-19 employees and since its rules, with
minor exception are the same rules as federal CQBRAlaw applies to Cal-COBRA. Similarly,
small group health care continuation laws in o8tates may be subject to the new subsidy rules.
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WHO IS AN ASSISTANCE ELIGIBLE INDIVIDUAL?

1. Assistance Eligible Individuals Assistance Eligible Individuals (Eligible Indduaals) are any
Qualified Beneficiary who becomes eligible for COBRoverage on or after September 1, 2008 and
before January 1, 2010 through involuntary ternimabf employment which results in the loss of
coverage. This includes spouses and dependeetmmbyees covered under the health plan at the
time of the Qualifying Event who would also losevemge due to the Qualifying Event. If the
covered employee dies while on COBRA, coverage ngithain in place for the remaining Qualified
Beneficiaries. It's important to note that the @fyang Event relates only to loss of coverage as a
result of loss of employment.

2. Pre-September Terminations An individual whose COBRA Qualifying Event aras$ of coverage
was prior to September 1, 2008 who elects COBR#otligible for the subsidy even though he/she
is on COBRA as of September 1, 2008.

3. WARN Act. Individuals who have been notified pursuanti® Workers Adjustment and Retraining
Notification Act (WARN Act) prior to September 10@8, but whose employment terminates after
September 1, 2008 will be eligible for the subsidy.

4. Severance Agreements Employees who terminate pursuant to a severageEement may or may
not be eligible for the subsidy dependent uponddie specified in the severance agreement as the
date employment terminates. Some agreements alsae health care continuation coverage for a
fixed period at the employer’s cost. Others previdr a temporary subsidy only if the employee
elects COBRA.

For periods after March®1 the premium payable will only be 35% of the enyplg's remaining
contribution amount.

5. Bargaining Agreements Some union bargaining agreements specify an aymplprovided or
subsidized period of health coverage following teation of a union member’'s employment. If the
termination occurs on or after September 1, 20@Bhbafore January 1, 2010, then it is likely that th
individual will be eligible for the subsidy based the timing and amount of the union extended
coverage. The individual's premium will be 35%tloé remaining contribution amount.

6. Domestic Partners Since federal law does not recognize domestith@es as an eligible class for
purposes of COBRA, the subsidy will not be ava#atol the domestic partners of eligible individuals.
Since the subsidy is being provided pursuant ter@daw, the subsidy also will not be available
under state law COBRA rules even though the statentandates continuation coverage for domestic
partners.
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7. Trade Assistance Act Recipients (TAA) The TAA subsidy is increased from 65% to 80%tigh
December 31, 2010. However, the Secretary of Trgasay postpone this change until August 17,
2009 (6 months after enactment). We will disculisttee changes to this law in a separate
memorandum.

WHAT CONSTITUTES AN INVOLUNTARY TERMINATION?

1. Termination of Employment. Despite the regular COBRA rules which also wquiovide COBRA
coverage to individuals who lose health coverage assult of a reduction in work hours, the new
COBRA law applies only to individuals (and eligilfiemily members) who terminate employment
and lose health coverage as a result. We previousite that the new law may extend to individuals
who lose coverage due to reduction in work houlRS officials have provided informal clarification
that the new rule is only applicable to individualsose loss of coverage is as a result of terngnati
of employment.

2. Eligible for Unemployment. The basic rule is the termination would be coased “involuntary” if
the employee becomes eligible for unemployment.

3. Involuntary Termination . The following is a list of terminations whicheaconsidered involuntary:
a. Non-satisfactory job performance;
b. Elimination of position;
c. Mutual agreement that the employee should resigthéogood of the parties;
d. Individuals on disability;
e. Teachers contract: Not rehired for next schoot;yea
f. Mass reduction in work force (end of WARN perioayd,

g. Project employees on completion of project.

WHAT CONSTITUTES GROSS MISCONDUCT?

1. Case Law The COBRA rules contain no definitive definitiohgross misconduct. Case law tends
to define it as “almost” criminal behavior acts buas embezzlement, fraud, grand larceny and the
like.

2. Lesser Offenses Similarly, not showing up for work, tardiness verbal abuse of co-workers in and
of themselves in most cases are not severe enaubhk treated as gross misconduct despite their
being offensive. A breach of confidence would betgross misconduct; however, a breach of the
terms of a confidentiality agreement would be, undest circumstances.
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CAN HIGH INCOME INDIVIDUALS RECEIVE THE SUBSIDY?

1. Assistance Eligible Although they may be otherwise eligible for atsnce, if they receive a subsidy
it will be recovered through their individual incentax filings, as a tax liability.

2. Standards Here are the rules:

a. Individuals whose modified adjusted gross incomeeexls $125,000 ($250,000 for joint filers) in
the year in which they receive the subsidy will ergb a subsidy reduction;

b. If income exceeds $145,000 ($290,000 for joint§jehen zero subsidy;
c. If a subsidy is paid, then the adjustment will beder on a taxpayers income tax filing;

d. The decision to accent the subsidy is at the discref the employee not the employer.

3. Waiver. High income individuals can elect to waive thisdy by providing written notice, thus
avoiding the income tax issues. It is importanhtte that the waiver operates for both tax years i
the subsidy is payable in the second year. Theawaannot be unwound.

WHAT IS THE SUBSIDY?

1. In General. An Employer subsidizes 65% of COBRA premium @)2f plan rate for up to nine
months beginning on or after March 1, 2009.

2. Effect of Employer Voluntary Subsidies In the event that the employer has agreed tsidizie
COBRA for a period of time (such as a part of a Riider the WARN Act) the employee’s premium
will be 35% of the balance due for periods begigron March 1, 2009 for the remaining periods. If
the employer’'s voluntary subsidy ceases, then tlgible individual will remit 35% of the full
COBRA amount due.

3. Calculating the Full COBRA Premium. To calculate the COBRA premium, the employersurer
would use the following factors:

a. Rate Class: Single, employee + 1, employee + fareit.
b. COBRA Benefit Election: Medical only, Medical pldental, vision, etc.

Although regular COBRA allows IRC Section 125 Hedltare Expense Accounts to be included, the
new law does not.

4. Voluntary Plans. Even though the employee may pay the full cbsinoemployer sponsored health
plan, eligible individuals will only need to pay%bof the full COBRA premium (102%).
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5. State Law Continuation of Health Care Plans It is becoming clear that the intent of Congriegs
ease the burden on small group employers. Caigpas well as other states with similar plans,
provides that the insurance carriers collect COBRémiums. As a result, it is the insurance carrier
who pays the 65% at the time the eligible individpays his/her 35%. To the extent the carriers
cannot use credits against payroll taxes, the &dmvernment will provide reimbursement to the
carriers.

6. Mini-Meds. To the extent that the mini-med plan constit@dwealth care plan subject to COBRA,
the new subsidy law will apply as it does for regiudroup health plans.

WHAT IS ALTERNATIVE COVERAGE?

1. In General. Employers are not required to offer a healtm@#ernative in lieu of the health plan
coverage in effect for the eligible individual hettime of the Qualifying Event.

2. Requirements The alternative plan must meet the followinguiegments:
a. Premium must be less than the premium for the emeeavailable as COBRA, AND
b. Must be a Plan currently offered to active empley@eND

c. A plan for these purposes does not include:
I. A plan providing only dental, vision, counselingreferral services (or a combination of the
foregoing);
ii. A health FSA; or,
iii. Coverage for treatment that is furnished in an im-sedical facility maintained by the
employer and that consists primarily of first-aehsces, prevention and wellness care, or
similar care (or a combination of that type of ¢are

WHEN DOES THE SUBSIDY BEGIN OR END?

1. In General. The subsidy has a duration of up to nine moffitbsr the first period of subsidy
coverage. The first period must be no sooner March 1, 2009 and no later than December 31,
20009.

2. Elections For the subsidy benefit to start, the plan spons plan administrator (TPA) must receive
a completed election form from the eligible indivad. It is not automatic.

3. Special Rule If the eligible individual lost coverage on dtest September 1, 2008 and before March
1, 2009 and paid COBRA premiums, then amounts foaigeriods beginning March 1, 2009 or later
will be subject to the subsidy, even though thetaa is made within 60 days of the special subsidy
notice. The individual can receive a credit foe thamounts paid in excess of 35% or receive
reimbursement at the discretion of the plan sponldhe individual was less than 6 months in whic
to use the credit, then the plan sponsor must ngisebthe individual.
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4. Subsidy’s Ending The subsidy will end upon the earliest of théofeing events:
a. Eligibility for another group health plan or Mediea
b. Failure to pay 35% when due;
c. End of nine months of subsidy payments; or,

d. End of statutory COBRA eligibility.

5. Duty to Report. The eligible individual has a duty to reportth@ subsidy payer when he/she first
becomes eligible for other group coverage or Medig@uch as an open enrollment on his/her
spouse’s plans). Failure to report will resultam penalty of 110% of the subsidy for each morith o
non-eligibility.

6. Subsidy Rights Denied In the event that an individual is denied supsights, the new law allows
a direct appeal to either the Department of Lab#dL() or to the Department of Health and Human
Services (HHS) specifically for public agency plam3OL and HHS must, in turn, rule on the appeal
within 15 business days. If the appeal is deniéé, individual could then sue under ERISA
§502(a)(3) for treatment as a subsidy-eligiblevidiial, but the Act provides that the reviewing dou
is required grant deference to DOL’s or HHS's dmieation.

HOW DOES THE TAX CREDIT WORK?

1. In General. The plan sponsor may offset the full amounthef subsidy as a credit against income
withholding as well as the employer and employaegaaid to the federal government.

2. Reports. Employers will need to file a report to accompdme claim for credits. The report must
include an attestation of the involuntary termioatof the covered employees, the calculation of the
credits, a report of estimated subsidies for the¢ reporting period, the SSNs of covered employees,
the amount of the subsidy provided to each ind@idand information as to whether the subsidy
provided was for individual or family coverage. gréations will provide details.

3. Direct Reimbursement If the entity providing the 65% subsidy does patduce the W-2 or collect
payroll taxes, the government will reimburse thessties directly. The regulations should provide
details on the administration of this provisionheTmost common circumstances where the payer is
not collecting payroll taxes include multi-employanion) plans, and state continuation plans.

WHAT ARE THE NEW COBRA SUBSIDY NOTICE REQUIREMENTS?

1. In General. Individuals who experience a COBRA Qualifyingelat during the period beginning
September 1, 2008 and ending December 31, 2009bausitified of the availability of the premium
subsidy and, if applicable, of the choice of newerage options.
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2. Required Information:
a. A description of the subsidy;

b. A description of the extended election period aldé to subsidy-eligible individuals who do not
have a COBRA coverage election in place as of #te df enactment;

c. A description of the individual's obligation to mim the plan if he or she becomes eligible for
Medicare or another group health plan;

d. The forms necessary for establishing eligibility flee subsidy;
e. Contact information for the plan administrator;

f. A description of alternative COBRA coverage optidhthe employer elects to provide these.

3. Model Notices The DOL and HHS must provide model notices witB0 days of the law’s
enactment (February 17, 2009).

4. Responsibility. The employer/plan sponsor is responsible fodpecing the notice, even for small
groups where the insurer does everything else.

WHEN ARE NOTICES DUE FOR MAILING?

1. In General. The notices must be mailed no later than 60 dalyswing enactment to current
assistance-eligible individuals. This makes thdintadeadline to be on or about April 18, 2009.

2. New Beneficiaries Notices would be a part of the Qualifying Ev&ftttion notice and must be
mailed within 44 days of the Qualifying Event os$oof coverage whichever is later.

3. Mailings. The mailing would be to the last known addrddhe affected individuals.

4. Recipients The law specifically requires the notice be genall individuals who have COBRA
rights as a result of an involuntary termination eshployment between September 1, 2008 and
December 31, 2009.

5. Election Due Date Assistance Eligible Individuals must make the@ctions no later than 60 days
from the date they receive their special noticeufsidy option. In the event the employer offers a
alternative plan, the Assistance Eligible Individwall have 90 days from the date the notice is
received to make an election.

6. Premium Due Dates Newly eligible COBRA beneficiaries must pay th8b% either within 45
days of their election or in the event the Assistakligible Individual is already on COBRA, then
35% premium would be due for the first monthly piem period following the election.
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Once regulations are published we will provide yoth additional information.

To access archived Legislative Updates please logd www.heffgroup.comand clicking on the link
for HIB Client Community. If you need information on your Username and Password please
contact your HIB Account Team.

Copyright © 2009 Alfred B. Fowler, Attorney at Law.

All Rights Reserved. Reprint with permission only.
This legislative update is published as an infoiorasource for our clients and colleagues.
It is general in its nature and is no substitutelégal advice or opinion in any particular case.
mike @abferisa.com

IRS Circular 230 disclosure: To ensure compliand® wequirements imposed by the IRS, we inform
you that any tax advice contained in this commuitoaunless expressly stated otherwise, was not
intended or written to be used, and cannot be usedhe purpose of (i) avoiding tax-related perest
under the Internal Revenue Code or (ii) promotimgyketing or recommending to another party any
tax-related matter(s) addressed herein.

Los Angeleg Palo Alto= Petaluma Orange= San Francisce Walnut Creele Portland, Oregom Florida® Chesterfield, Missouri
Phone Number 800.234.6787 Fax 415.348.041% www.heffgroup.com= California License No 0564249



