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DATE : January 5, 2010 
 
TO: Our Valued Client Partners & Friends 
 
FROM : HIB Account Team 
 
RE: LEGISLATIVE UPDATE 2010-01 

FMLA:  Expanding Military Leave Entitlement 
 
 
We are pleased to bring you our Legislative Update 2010-01:  FMLA – Expanding Military Leave 
Entitlement.  In the following Legislative Update, we have outlined the expanded benefits along with 
action items in order to comply with the new Family and Medical Leave Act provisions.   
 
We hope you find this informative, and please, if you have any questions, contact your HIB Account 
Team for assistance.   
 

FMLA:  Expanding Military Leave Entitlement 
 
On October 28, 2009, President Obama signed the 2010 National Defense Authorization Act (NDAA) 
into law.  The NDAA contains an expansion of Family Leave Rights.  The Family and Medical Leave Act 
(FMLA) provision actually contains no specific effective date.  As a result, most practitioners advise 
employers to treat the expansion as being effective immediately. 
 
BACKGROUND 

As you may recall, Congress amended the Family and Medical Leave Act in January 2008 to contain 
leave rights for family members associated with a call to service for members of the National Guard or 
Military Reservists.  That law provides up to 12 weeks of “Exigency Leave” as well as 26 weeks of 
unpaid leave for a caregiver to provide care for a family member who was injured while on active military 
duty.  Please refer to our previous Legislative Updates 2008-5, 2008-26, and 2008-27.  
 
THE EXPANDED BENEFIT 

1. Exigency Leave.  The new law expands Exigency Leave rights to family-member employees to care 
for the urgent needs of active duty service members, not just reservists.  The term “exigency” can 
include the following:  short-notice deployment; military events and related activities; child care and 
school activities; financial and legal arrangements; counseling, rest and recuperation; post-
deployment activities; and any other event the employer and employee agree to be a qualifying 
exigency. 

 
2. Caregiver Leave.  The new law also expands the definition of Covered Service Member to include 

veterans who are undergoing medical treatment, recuperation or therapy for serious injury or illness 
that occurred while on active duty any time during the five years preceding the date of treatment.  
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3. State Laws.  State legislatures in states with similar leave laws must adopt these changes for these 
changes to be effective under their respective date leave laws. 

 
ACTION PLAN 

Although this appears to affect only a small number of employers, it is important that each employer 
subject to the Family and Medical Leave Act do the following: 

1. Amend your FMLA leave policies to comply with these changes; and, 

2. Notify all staff who administer company leave policies regarding the expansion of coverage. 
 
We have attached a sample amendment for wraparound documents which incorporates these FMLA 
changes.   In addition, click on the following link and go to Page 120 of the bill to review the new law: 

 
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=111_cong_bills&docid=f:h2647enr.txt.pdf 

 

Air Flight Crew Technical Corrections Act 
 
For your information, Congress has also passed additional legislation to clarify the hours of service 
requirements for FMLA rights for airline pilots and flight attendants.  As you may know, FMLA 
generally requires employees to have worked for their employers a minimum of 12 months and for at 
least 1,250 hours during the previous 12-month period, as determined under the terms of the Fair Labor 
Standards Act (FLSA).  Airlines pay pilots and flight attendants for being on mandatory standing as well 
as for flight time.  The FLSA does not recognize “mandatory stand-by pay.”  As a result, airline flight 
crews will be eligible for FMLA calculated on the basis that he/she had worked or been paid for 504 
hours during the previous 12-month period.  
 
This FMLA change applies only to airline employers, therefore, if this does apply to you please contact 
your HIB Account Team for assistance.  
 
 
To access archived Legislative Updates please log into www.heffgroup.com and clicking on the link 
for HIB Client Community.  If you need information on your Username and Password please 
contact your HIB Account Team. 
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IRS Circular 230 disclosure: To ensure compliance with requirements imposed by the IRS, we inform 
you that any tax advice contained in this communication, unless expressly stated otherwise, was not 

intended or written to be used, and cannot be used, for the purpose of (i) avoiding tax-related penalties 
under the Internal Revenue Code or (ii) promoting, marketing or recommending to another party any 

tax-related matter(s) addressed herein. 

 


