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DATE: December 2, 2011
TO: Our Valued Client Partners & Friends
FROM: HIB Account Team

RE: LEGISLATIVE UPDATE 2011-11:
San Francisco Health Care Security Ordinance Modified, But Is It Over?

We are pleased to bring you our Legislative Update 2011-11: San Francisco Health Care Security Ordinance
Modified, But Is It Over? This memorandum provides an overview of the recently updated San Francisco Health
Care Security Ordinance. As always, please feel free to contact your HIB Account Team for assistance.

SAN FRANCISCO HEALTH CARE SECURITY ORDINANCE
MODIFIED, BUT IS IT OVER?

As we mentioned in our Memorandum 2011-10, the Board of Supervisors for the City and County of San Francisco,
seeing an apparent loophole in its attempts to provide health care expense assistance to employees of employers in
San Francisco, have debated throughout the last few months on how to assure employees get a real benefit out of
employer contributions.

The Board’s initial attempts centered on making the employer contribution to expense reimbursement plans non-
forfeitable. Now, in compromise, the Board of Supervisors modified the San Francisco Health Care Security
Ordinance (SFHCSO) to require employers to keep two years’ worth of contributions available for employees for
health care expenses. The Mayor has signed the Ordinance into law. One Supervisor believes the new rule does not
go far enough and plans to prepare and circulate a ballot initiative for the next City election, presumably to require
funds to remain available beyond two years.

BACKGROUND

SFHCSO requires San Francisco employers to contribute a fee per hour worked per employee to a City-sponsored
health care services program on a quarterly basis. As an alternative, employers can establish and administer their
own program for reimbursing employees for health care expenses. Insurers in California will provide insured
benefits for employees working 20 or more hours per week. Many of the employers who have employees working
less than 20 hours or who do not provide health insurance coverage to their employees have established self-funded
Medical Expense Reimbursement Plans (MERP) to provide the required benefits.

A recent study shows that although employers were required to set aside nearly $63 million in 2010 for benefits,
their actual expenditures for reimbursements in 2010 came to $12.4 million. Most of these MERPs have an annual
“use it or lose it” (forfeiture) provision, creating a $51 million savings for employers. The Board of Supervisors is
attempting to assure more benefits for employees.

DETAILS

1. The Change, in General Terms. Employers must carry over any unused contributions to a MERP made in
2011 for use in 2012. Each subsequent year, unused balances in the prior year must be made available.
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2. Employee Notice Requirement. Employers must provide notice to all affected employees within 15 days of
the date of each contribution showing:

1.  The amount contributed;
2. The name, address, and phone number of the third party administering the program;

3. The date and amount of any debits or credits to the employee’s account during the period following the
last notice containing this type of information;

4. The current balance in the account; and,
5. Any applicable expiration date.
Presumably this notice rule will apply to the December 31, 2011 quarterly contribution period.

3. Insurance Plans. This change does not apply to insurance premiums (i.e. when claims experience is less than
premiums paid), since premiums paid are typically not recoverable from the insurer on these size groups.

4. The Actual Measurement. Contributions (made quarterly) must be available for 24 months from the date the
contribution is made, not just an annual event.

5. Former Employees. Employers must make unused balances available for a minimum of 90 days from the date
of separation. Additionally, employers must provide a separate written notice to each former employee within
three (3) days following separation regarding the current balance and all expiration dates. Although MERPs
have COBRA requirements, former employees can recover expenses without exercising their COBRA rights.

ADDITIONAL COMMENTS

1. No Pre-funding Requirement. Neither the original law nor this modification requires employers to set aside
from its general assets the funds necessary to meet the law’s obligation (Section 14.1(b)(7)).

2. Report to OLSE. Employers who maintain a MERP now must also report to the Office of Labor Standards
Enforcement (OLSE) the terms of such accounts, including what costs will be reimbursed. It is not clear, but
presumed to be reportable with each quarterly report on a going forward basis.

3. Penalties. The City may impose penalties within 5 days of any quarterly due date, of up to one and one-half
times the amount of the missed expenditures (with a maximum penalty of $100 per week per employee, reduced
from $1,000 per week per employee). In addition, the City may impose a penalty of $500 per quarter for failure
to maintain records or to make the required annual report. The OLSE is in charge of enforcement.

4. Restaurant Surcharges. Restaurants and certain other businesses have begun to add a surcharge on customer
bills. If they continue to do so, these surcharges must be used for employee health expenditures.

5. Operative Date. January 1, 2012
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6. Alternative Provision. In the event that a court of competent jurisdiction strikes down this change, the
Ordinance will require funds to be available from quarter to quarter and from year to year and remain available
even after employment ends.

For more information about current expenditure rates and the Ordinance in general, please visit the OLSE’s Health
Care Security Ordinance web page.

We will keep you informed of other updates.

To access archived Legislative Updates, please visit www.heffins.com and click on “Employee Benefits.”

Unsubscribing — You are receiving this email as a client partner or friend of Heffernan Insurance Brokers. If you
would like to unsubscribe please reply to this email by writing “unsubscribe” in the subject line.

Copyright © 2011 Kutak Rock LLP. All Rights Reserved. Reprint with permission only.
This legislative update is published as an information source for our clients and colleague. It is general in its
nature and is no substitute for legal advice or opinion in any particular case. mike(@abferisa.com

IRS Circular 230 disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that any
tax advice contained in this communication, unless expressly stated otherwise, was not intended or written to be
used, and cannot be used, for the purpose of (i) avoiding tax-related penalties under the Internal Revenue Code or
(ii) promoting, marketing or recommending to another party any tax-related matter(s) addressed herein.

Los Angeles ® Palo Alto » Petaluma ® Orange ® San Francisco * Walnut Creek ® Portland, Oregon ® Chesterfield, Missouri
Phone Number 800.234.6787 = Fax 415.348.0417 = www.heffins.com ® California License No 0564249


http://sfgsa.org/index.aspx?page=418
http://sfgsa.org/index.aspx?page=418

