Heffernan Employee Benefits

2010 LEGISLATIVE UPDATE

DATE: June 29, 2010
TO: Our Valued Client Partners & Friends
FROM: HIB Account Team

RE: LEGISLATIVE UPDATE 2010-13
Health Care Reform: Patients’ New Bill of Rights

We are pleased to bring you ouegislative Update 2010-13: Health Care Reform: &tients’ New Bill of
Rights. This update offers a detailed analysis the Intdfinal Rules on pre-existing condition limitseliime and
annual limits, rescissions, and various patienttqmtions. Your HIB Account Team will work with yoan
compliance.

As always, please feel free to contact your HIB d\att Team for assistance.

Health Care Reform:
Patients’ New Bill of Rights

On June 23, 2010, ninety days prior to the impleatén of numerous Health Care Reform Law provisjdhe
Department of Treasury (IRS), Department of Lalla®L), and the Department of Health and Human Sesvic
(HHS) released amterim Final Ruleregarding:

e Pre-existing condition limitations;

» Lifetime and annual limit prohibitions;
» Prohibition against rescissions; and,
* Various patient protections, including choice dfealth care professional and scope of emergengicesr

Each of these provisions takes effect to some @edpe plan years beginning on or after SeptemBe2210.
Whether group health plans are insured or selfratsuvhether grandfathered or not, the new ruldsapply with
the following exception: Patient protections desed under Public Health Service Act (PHSA) SecH@h9A
(Patient Protections), including choice of healihecprofessional and scope of emergency servidesatiapply to
grandfathered plans.

Section A: Pre-existing Condition Limitations (PHSA Section 2704)

1. Effective Date As you know, the Health Reform Laws ban pre-@éxgstondition limitations and exclusions;
however, the law has a bifurcated implementatiae:da

* Pre-existing conditions limitations and exclusiovii no longer apply to dependent children under th
age of 19, as of the first day of the plan yeariti@gg on or after September 23, 2010 for all group
health plans, insured or self insured, whetherdfathered or not.

*  Pre-existing condition limitations and exclusiome prohibited for all enrollees for plan years
beginning on or after January 1, 2014.

2. Definition of a Pre-existing Condition The Health Insurance Portability and Accountapiict (HIPAA), for
purposes of its waiver for a pre-existing condit{pa. the enrollee has changed health plan coeendin no
more than a 63 day gap in coverage), defines axisting condition as a limitation or exclusionbaefits
related to a condition if that condition was pradsfore enroliment in the coverage, whether oramyt
medical advice, diagnosis, care, or treatment wesmmended or received prior to enrollment. To nesrany
ambiguity for purposes of Health Reform, Congregseded this definition. The Health Reform Lawshplod
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not just an exclusion of coverage for a specifie-@xisting condition but also prohibit a completelasion of
health plan coverage if there is a pre-existingditiom. The HIPAA rule that an exclusion of bengfibr a
particular condition under a plan or policy witheagard to when the condition arose remains irceffe

Section B: Lifetime and Annual Limits (PHSA Section 2711)

1. Effective Dates The Health Reform Law itself calls for an abselptohibition against lifetime limits as of the
first day of the first plan year beginning on aeafSeptember 23, 2010 for all plans, insured affeérssured,
whether grandfathered or not. The Interim FinaleRedntains phase-in rules for the elimination ofual limits
on essential health benefits, ultimately effecfimeplan years beginning on or after January 14201

2. Notice Requirements: Lifetime Limits. Individuals who are subject to lifetime limitscawho have reached
those limits prior to the applicability of thesadrim Rules, who would otherwise be eligible foogp health
coverage, must be given notice that the lifetimatlho longer applies, and that they may re-enfidie rule
requires thaplan sponsorsprovide the notice no later than the first dayhaf first plan year on or after
September 23, 2010. The plan must treat theseithdilvas HIPAA special enrollees, entitling thenetooll in
any benefit option available to similarly situatatiployee as long as they do so within 30 days. Goee
would be effective as of the first day of the pjear.

3. Essential Benefits Beginning in 2014 the law will require a minimw®t of benefit provisions for all plans
offered through the Exchange. Since the Exchargeaits will be insured and designed for groups uidér
lives and for individual policies, the new ruleg ailent concerning self-insured plans and insptads
sponsored by employers with more than 100 employe®eslaw gives broad discretion to the Secretéry o
Health and Human Services (HHS Secretary) as tad ldraefits may continue to contain annual limitee#
restricted. In defining restricted annual limitse tHealth Reform Law requires the HHS Secretagnture that
access to necessary services remains availableonlgha minimal impact on premiums (PHSA Section
2711(a)(2). The Interim Final Rules on annual Igwiflect that standard.

4. Permissible Annual Limits. The Health Reform Law allows/provides for specdhnual limits for Cafeteria
Plan Health Care Spending Accounts: $2,500 per &yepl effective for tax yeatseginning in 2013. The
Interim Final Rule will permit the use of annuahits for Health Reimbursement Accounts (with roéov
(under IRS Notice 2002-45) which are “integratethtvdther group health coverage. Annual limits algth
apply to Medical Savings Accounts and Health SaviAgcounts in accordance with federal law without
violating Health Reform Rules, since they are reslth plans.

5. Annual Limits on Essential Benefits.The new Rule will allow annual limits on essenheahefits under group
health plans, whether insured or self-insured, betwnow and January 1, 2014, but they may notdsetfean
the following table:

Beginning on or after 9/23/2010 but before 9/23201 $ 750,000
Beginning on or after 9/23/2011 but before 9/23201 $ 1,250,000
Beginning on or after 9/23/2012 but before 1/1/2014 $ 2,000,000
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6. Annual Limits Apply on an Individual by Individual Basis Although the new Rule permits annual limits on
essential benefits prior to 2014, it prohibits milgt annual limit. The new Rule makes it clear thiat family
limit is met, and another family member incurs ilig expenses, then those expenses must be reieaburs
under the terms of the plan without regard to #w that the family has already maximized the ahfamaily
benefit.

7. Health Reimbursement Accounts (with Rollover of Unged Balances)The new Rule explicitly allows these
specific types of reimbursement plans to have arlimids so long as they are “integrated with” otlygoup
health coverage (e.g. HRA reimburses enrollee éigpatient surgery deductibles) when the other gitwegith
coverage itself complies with the Health Reform katealth Reform Law allows for pre-2014 annuaitém
but only for essential health benefits as defingthle Law and determined as such by the HHS Seygrdihe
new Rule also makes it clear that retiree-only HRAesnot subject to Section 2711.

8. Medical Expense Reimbursement Plandany plan sponsors supplement their existing gtoealth plans by
establishing a self-funded Medical Expense Reinmdruent Plan (MERP) with annual limits ranging tyflica
from $500 to $2,500 or more at no cost to healdm jplarticipants. Sometimes the benefit is targétedpital
daily deductible); other times it is any medicaperse qualified under IRC Section 213(d). If thediigs are
unused at the end of the plan year, they are fedeBased on the Interim Final Rule inferencesRRE
should remain viable since they are integrated wiitler coverage (i.e. a group health plan). Styras as the
group health plan is in compliance, so, too, isNHERP. This exception may not apply to “stand alone
MERPs.

9. Mini-Med Type Plans The Health Reform Law requires that any restritdion annual limits must continue to
ensure access to necessary services with a mimmpakt on premiums. The new Rule delegates this
responsibility to the HHS Secretary who must depelgrogram which will allow a waiver if implemetitan
of this annual limit provision would result in asificant decrease in access to benefits or afgignt increase
in premiums. As we all know, plan sponsors occalgroffer very limited health care coverage totgane
employees or to full-time employees with short sgFvthrough so-called “mini-med” programs. On ttate,
these programs currently provide access to negessarices with annual limits that are far lesstti@ose
specified in this Interim Final Rule. We expecttttiee HHS position on this issue will allow mini-thplans to
continue to exist at least for the near term. Wekeiep you informed of developments.

Section C: Rescissions (PHSA Section 2712)

1. Background. Historically, insurers have retained the rightéscind group and individual health plan coverage
for any enrollee upon discovery of a misrepresemaif a material fact, even if the representati@s not
intentional or made knowingly. Some policies litthié right to rescind by establishing an incontabtattime
limit, after which the insurer may not rescind cage based on misrepresentation. Insurers mayrtatenor
cancel group health care coverage or deny claitieiplan sponsor has misrepresented the matacisl. fState
laws frequently require health insurers to guamnémewals or to continue coverage upon renewajrfimp
health plans absent a failure to pay premium, aesnce of fraud or misrepresentation. Please: magerers
still may cancel coverage at any time under cex#ier circumstances.

2. Effective Date The Rescission Rule applies to all plans insareself-insured, whether grandfathered or not,
as of the first day of the plan year beginning oafter September 23, 2010.
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3.

The New Rule Under Health Reform, rescission is permitted anlghe event of fraud or misrepresentation. If
the insurer intends to cancel existing coveragedbas fraud or misrepresentation, the insurer iprtide

prior notice and only as permitted under the rolethe network plan (if there is a network involyethe

health Reform Law requires that the insurer megagestandards in its agreements with PPO networks

HIPAA Non-discrimination Rules. The Interim Final Rule also prohibits cancellatar denial of health care
plan coverage based on an individual's health stathis rule also applies in Health Reform.

Applicability to Group Health Plans. The new rule clarifies the law by explicitly stag that the prohibition
applies not only to rescission of coverage forravidual, but also a rescission of coverage faugs of
individuals (i.e. employer-sponsored plans). If pten sponsor, for example, in applying for grogalth
coverage, intentionally misrepresents a materidl (|2 g. they are actually dynamite handlers, ustt § service
organization), the insurer retains the right taires coverage for the entire group.

Definition of Rescission For purposes of the Interim Final Rule, a resoisss a cancellation or
discontinuance of coverage retroactively. Thismgéin does not include prospective cancellatiomd does
not include cancellation for non-payment of premsygven though cancellation is typically retroaetio the
last day for which premium has been paid (earned).

Advance Notice Required In the event that rescission meets the standatdsy the Interim Final Rule, the
Rule also imposes a 30 day advance notice to ihgils and, if applicable, plan sponsors, regardiéss
whether the coverage is insured or self-insured &.notice is required from the plan sponsor).

Section D: Patient Protections (PHSA Section 2719A)
Background. For a number of years group health plans haveaced with network providers to obtain
volume pricing of provider services. Additionallyroup health plans have employed gatekeepers (pricaae
providers) to help control the use of these sesvigdese primary care providers (PCP) frequentyganeral
practitioners and occasionally internists who bgltmthe network. Their duties are to direct the of
specialists based on the PCP’s knowledge of themias medical condition. The Interim Final Rulespose
numerous requirements on the use of PCPs. Thewdthess the scope of appropriate emergency ssyvice
including cost sharing requirements.

Effective Date Patient protections contained in this SectiothefHealth Reform Law take effect as of the first
day of the first plan year beginning on or aftept@eber 23, 2010. They do not apply to grandfathetens.

What the Law Provides In brief, group health plans, whether insuredelf-insured, must allow enrollees to
select a primary care provider from among thosdaa, including pediatricians for children anddbtain
OB-GYN services without referral from a PCP. ltaatequires provider organizations to offer emergenc
services to non-network patients, without any préharization, that are necessary, without limitai@and in
the same manner as for network patients and aonketpvicing.

Choice of a Health Care Professionalunder plans which require enrollees to choos€R,Rhe enrollee must
now be able to choose any participating networkider who is available to accept the enrollee. Addally,
the plan/issuer must notify enrollees of their gation to designate a PCP, including pediatricfanghildren.
The notice must include the general terms of the,phcluding pediatric care. Failure to provide tiotice of
the coverage, including any limitations or exclusiowill result in all related services to be coesed covered.
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Plans which provide coverage in-network for OB-G¥&tvices must allow female participants to obthose
services without first obtaining a referral/netwakthorization. The plan or issuer must provideceatat the
plan has no authorization requirement for OB-GYWises. The Interim Final Rule also makes it climweat
health care professionals may be any individuadi@ized under state law to provide OB-GYN servicex,
just physicians. The Interim Final Rule providesdmlonotice language regarding choice of health care
professional. The following model notice must acpamy any issuance of a summary plan descriptiquiaor
benefit summary:

» For plans and issuers that require or allow fordésignation of primary care providers by partioiga

or beneficiaries, insert:

“[Name of group health plan or health insuranceuss] generally [requires/allows] the designation
of a primary care provider. You have the right &sijnate any primary care provider who
participates in our network and who is availableattcept you or your family members. [If the plan or
health insurance coverage designates a primary paogider automatically, insert: Until you make
this designation, [name of group health plan or lfe@nsurance issuer] designates one for you.] For
information on how to select a primary care providend for a list of the participating primary care
providers, contact the [plan administrator or issjat [insert contact information].”

» For plans and issuers that require or allow fordbsignation of a primary care provider for a child
add:

“For children, you may designate a pediatriciantag primary care provider.”
» For plans and issuers that provide coverage faetisor gynecological care and require the
designation by a participant or beneficiary of erary care provider, add:

“You do not need prior authorization from [namegsbup health plan or issuer] or from any other
person (including a primary care provider) in orderobtain access to obstetrical or gynecological
care from a health care professional in our netwatto specializes in obstetrics or gynecology. The
health care professional, however, may be requicecbmply with certain procedures, including
obtaining prior authorization for certain services]lowing a pre-approved treatment plan, or
procedures for making referrals. For a list of gaipating health care professionals who specialize
obstetrics or gynecology, contact the [plan adnimi®r or issuer] at [insert contact information].”

5. Emergency ServicesAmbulance service organizations, historicallygyide ambulance services to the nearest
medical facility without regard to the patient'saélable health plan coverage. This can result spaliities in
cost-sharing and permissible services. Under ttegiim Final Rule, the provider must provide emergyen
services without the need for a pre-authorizatibvetiver in network or not. Additionally, providers:

» Must provide necessary services without regardt@iage available under the plan or pursuant to any
other plan term, except for coverage exclusionsoordination of benefits rules.

e Must provide these services on the same basisnamiitl be for network members.

* Must provide these services based on the sameshasiig (co-pays, co-insurance, etc.) as for
network members.

6. Balance Billing. Providers, however, may balance bill (excess aiet the plan actually pays and the
allowance payable for network services) but onthé& plan has paid a reasonable amount for thécestvl he
Rule provides a formula applicable to determiniftatwconstitutes a “reasonable amount.” For purposes
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capitation plans (network-model HMOs), there isgmdther formula in the Interim Final Rule. For a
description of these formulas, please consulttberim Final Rule.

7. Definition of a Medical Emergency For purposes of Health Reform, an emergency raédandition is
measured by the potential medical consequencesgniljat reasonably be expected if no treatment \garen,
as determined by qualified hospital personnel.

What You Should Do

1. Study these Rules carefully. Your HIB Account Teiarnontinuing to monitor the legislation as it éms to
your group health plan. There are a few actionsteand your HIB Account Team will advise accordjngl

2. Atthe time each plan (group health policy or se#fured plan) renews, make sure that the plan nieetsotice
requirements specified in these Interim Final Rules

3. Contact your group health insurance carrier(s)ndigg its implementation table and its capabilifiess
providing compliance notices to participants anbbees.

4. Review your plan renewals and weigh the impachefrenewal against the feasibility of maintaining
grandfather status.

5. Be prepared for additional rules on each of théctope have discussed.

To view the Interim Final Rules, go tdrttp://edocket.access.gpo.gov/2010/pdf/2010-1528.p

To access archived Legislative Updates please lagad www.heffins.comand clicking on the link for HIB
Client Community. If you need information on your Username and Password please contact your HIB
Account Team.

Unsubscribing —You are receiving this email as a client partnefriend of Heffernan Insurance Brokers. If you
would like to unsubscribe please rely to this erbgilvriting “unsubscribe” in the subject line.

Copyright © 2010 Alfred B. Fowler, Attorney at Law.

All Rights Reserved. Reprint with permission only.
This legislative update is published as an infoiiorasource for our clients and colleagues.
It is general in its nature and is no substitutelémal advice or opinion in any particular case.
mike @abferisa.com

IRS Circular 230 disclosure: To ensure compliand wequirements imposed by the IRS, we informthiatiany
tax advice contained in this communication, unkegzressly stated otherwise, was not intended dtemrio be
used, and cannot be used, for the purpose of ¢ildavg tax-related penalties under the Internal Bewe Code or

(i) promoting, marketing or recommending to anatharty any tax-related matter(s) addressed herein.
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